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OPAYIATOPHI IPABOYNHH Y IUBIJIBHOMY IIPABI:
ITPABOBE PEI'YJIIOBAHHS, CYJTOBA ITPAKTUKA

Hayxogy cmammio npucesiueno 00Ciodxicennio numans no8 3aHux i3z 00CII0HNCeHHAM NPABO8OT
npupoou (hpayoamopHoco npagoduny 6 YugiibHomy npaei Yxpainu. Oonouacho ysazy npuoiisicmucs
NUMAHHAM NPOQIIbHOT CYO060T NPAKMUKU Y OAHUX NPABOGIOHOCUHAX. B pamxax Haykosoi cmammi
NpUoiLeno ysazu npagogoi npupoou GpayoamopHozo npagoduty, 30Kpemd, Ha2oiouyEmovcs, wo 3a
CBOCI0 IOPUOUUHOIO NPUPOOOTO DPAYOAMOPHULL NPABOYUH CPIMOBAHULL HA 3A60AHHS WKOOU IHmMep-
ecam Kpeoumopa, 30Kpema MauHo8UM Npasam OCMAaHHb020 (Wob Kpeoumop He mie 3a0080IbHUMU
CB0€E NPaso sumozu — He 8i00YI0Cs no2auients 6op2y 6OPICHUKOM). AHANIZ YUHHO20 3AKOHOO0ABCNEA
Yrpainu ceiouums, wo, be3nocepednvo, incmumym @payoamopHo2o npagoduHy He 3HAUUL08 C8020
HOPMAMUBHO20 3aKPINJIeHHs, 3d SUKTIOUEHHAM NeeHux cghep, nanpuxiad, bankpomemea (Kodexci
Yrpainu 3 npoyedyp 6ankpymcmea), 3axonax Yrpainu «llpo cucmemy eapanmysanms 6x1adie
Gizuunux ocioy ma «llpo suxonasue npogadacennsy. [lpome, y 0anomy 6unaoxy npagoge pe2yiio-
BAHMSA O3HAYEHO20 NPABOHUHY 30TUCHIOEMBCS BIONOBIOHO 00 3A2ANbHUX 3ACaA0 YUBIILHO2O Npasa (1.
6cm. 3, u. 3cm. 13, cm. 224, cm. 228 1[K Vkpainu) 3 ypaxysaunsim npoginehoi cy0oeoi npakmuxu.
Jlo 2019 poky opucmu ma cyou nepesarcHo GUKOPUCMOBYSAIU MEPMIH «DIKMUSHULY NPABOUUH,
KOAU UWLIOCS NPO Y200u, wo wKoosims Kpeoumopam.QOHAK, 3 YACOM y MOBI IOPUCMIE 3 AGULOCS
HOBe nousamms — «ppayoamopuuiily npagouun. Hezaneaxicno 6io nazeu, cymv 3aiumlacmocs He3mit-
HOI. Ye NPAGOYUH, AKULL CIAsUums nio 3a2po3y iHmepecu Kpeoumopa. Y motl gice uac, y opuoudHiil
nimepamypi pobumucs nocunanus Ha no3uyiio Bepxoenozo Cydy 6I0HOCHO pO3MENCYBAHHS NOHAMD
«ghixmusnuil npasouuny i «ppayoamoprnuil npagouuny. Brazyemwvcs, wjo eadciuse 3sHauenms 0l
BUBHAYEHHT (PPaAyOamoOpHO20 NPAGOUUHY € GUSHAYEHHS OCHOBHUX NPABOGUX KPUMEPIie 0CMAHHBOZO.
Y nnani euxnadenoeo eapmo zaysaxcumu, wo yunnui LK Ykpainu ne micmumo Oe3nocepednvo
maxux kpumepiie. Tym eapmo 3eeprymucs 00 cy00e6oi npaxmuku. Ha niocmaei ananizy npoginvhoi
CY0060i NPAKMUKY MOJICHA SUSHAYUMU HACMYNHI Kpumepii payoamopnoco npagoduny: 1) iouy-
JICEHHS MAUHA 34 HASBHOCMI 3HAYHOT HENO2AWEHOI 3a00p208anocmi; 2) GIOUYHCEHHI MAUHA DOPIC-
HUKOM NiCIsl nped A61eHHsL 00 Hb020 N0308) NPO CMACHEeNHs MaKoi 3a00p208anocmi (Xoua € i GUKIIo-
YeHHsL 3 YbO2O NPABULA, 20TI08HE D0BECTNU, U0 DOPICHUK PO3YMIB, U0 MAE 3aO0P2OBAHICMb | YXUTABCSL
maxkum yuHom 6i0 ii cnaamu);, 3) MAUHO GIOUYIHCEHO HA NIOCMASI Oe36I0NIAMHO20 NPAGOHUHY (3
Yb020 NPABUILA € MAKONHC BUKTIOUEHHS, 30KpeMd, AKWO YIiHa 3 ONJIAMHUM 002080POM 3AHUNCEHA
mowo); 4) mavno siduyHceHe Ha KOpucmy no8 13anoi ocodbu (pooury abo Ha KOPUCMb 61ACHOL IOPU-
OuuHoOi 0cobu); 5) nicis 6i0UYHCEHHs MAHA Y OOPIHCHUKA GIOCYMHE THULE MALIHO, 3A PAXYHOK SIKO20
8IH MOJICe 8I0N08Idamu 3a c80imMu 30008 s3anHaMU neped kpedumopom. Ha niocmaei docniosicenns
asmopom 3anponoHo8ani NPOno3UYii NPAKMUYHO20 XaApaKmepy wooo HOMEeHYIUHOT MOHCIUBOCHE
npomunpaeHoi peanizayii hpayoamopHoo npasouury, 30Kpema, RPONOHYEMbCsL NPOEKM PeoarKyii
dpayoamopnoco 3acmepedicenis, ke CnpPAMOBane Ha 3axucm npas kpeoumopa. QOOHOYACHO 3anpo-
NOHOBAHI HOPMAMUBHI HOBAYI]

Knrouosi crosa: yusinvre npaso, npasouun, hpayoamopHuil nNpasouut, cyoosa Rpakmuxd, cyoo-
YUHCMBO, 3aXUC NPA8 Kpeoumopd, 00208Ip, 3aXucm npaea iHmenekmydanbHoi 61acHoCmi, 3aXucm
npaes Ha 3emiio, 00208ipHe 3acmepedicennsi, L{usinoruil kooexc Yrpainu, npaso IP.
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IMocTanoBka npo6aemu. JlocmimKeHHs TPUPOIH
«(ppaymaTropHOTO TMPaBOYMHY» HaOyBa€ CBOE aKTy-
AIBHOCTI 3 OISy HA PO3BUTOK MPUBATHO-TIPABOBUX
BiTHOCHH, 3 OISy HAa HEOOXiTHICTh JOTPHUMAHHS
OCHOBHHUX TIPUHITUIIIB IIUBUILHOTO TpaBa (CrpaBeI-
JIMBOCTI, PO3YMHOCTi, JOOPOCOBICHOCT).

BapTto 3a3Haunty i Te, mo iHCTUTYT (paygarop-
HOCT1 3HAYHO PO3IIMPHUB CBOIO [Iif0, 1€ HE TUIbKU
KpEIUTHO-OOPTOBi BiJIHOCHHHM, a 1 MPaBOBITHOCHHU
3 TIPUBOMY 3aCTOCYBaHHS CAHKIIIH, CIMEHWHI BiITHO-
CHHHM, MPABOBIHOCHHH OO0 OaHKPOTCTBA. Takox,
BapTO 3a3HAYMTH, IO TPAKTUYHO HEIOCHTIHKECHUM
€ IHCTUTYT (payJaTopHOCTI B cdepi npasa iHTEIEK-
TyallbHOI BJIACHOCTI, 3€MEJIbHUX BiJHOCHH (irtOTeKa
3eMJIl).

[HImMM BakMBUM (PaKTOPOM IIOAO MPHUAIICHHS
yBaru IOpUANIHOI TpUpoan «ppayrnaTopHOTO TPaBo-
YrHYy» € (POPMYBaHHS Pi3HUX MiIXOAIB Y HaIllOHAIb-
Hill CyIOBi¥ MpaKTHIIi.

TakuM 4YWHOM, MOKHA TOBOPUTH TIPO aKTyallb-
HICTh JTOCITIJKEHHS! O3HAYEHOT MPOOIIEMATHKH.

Amnami3 ocTra”HHix gocaimkeHb i myouika-
niif. [IluTaHHIO [JOCHIKEHHS TNPHUPOAU IPABO-
YUHY B IHUBUIBHOMY TIpaBi, (paymaToOpHOTO IIPaBO-
YMHY, NPUIUISUIM yBard Takd BueHi, sK: bemsHe-
B4 O.J1., Bo3niok O. I, ['enenipra I. O., 'y6apes C. B.,
Hiniryn A. C., €dpimoB O. M., Hamieko O. I,
Kamora JI. O., Kpar B. I, Cisinpka I. €.,
[ab6amin A. B. Ta iH.

He 3Bakaloum Ha 3HAYHMK HAayKOBHW i1HTEpec
1o (paynaropHOro MPaBOUMHY, ICHYE HEOOXiAHICTh
y OLIbII JeTaJbHOMY JOCIHIPKCHHIO O3HaueHOTro
[UBIJTHHO-TIPABOBOTO 1HCTUTYTY, MPAKTHYHUX aCIIEK-
TiB 3aCTOCYBaHHS OCTaHHBOTO.

IMocTranoBka 3aBnaHHs. € JOCTIHKEHHSIM OCO-
OMMBOCTEH FOPUOUYHOI TMPUPOAM  (PpaydaTOpHOTO
MPaBOYMHY, CYIOBOi NMPAKTUKWH 3 TIPUBOAY OCTaH-
HBOTO.

Meroau. OOIpyHTOBaHICTh TEOPETHYHUX TMOJO-
JKeHb 1 peKOMEHJamil 010 MOAAIBIIOr0 HayKOBOTO
pPO3pOOJICHHS TEMH, a TAKOXK TOCTOBIPHICTH PE3yIlb-
TaTiB 3a0e3Me4eHO0 BUKOPUCTAHHSIM CYKYIMHOCTI
¢binocopcrkuX, 3araibHO- 1 CHEIialbHO-HAYKOBHX
METO/IiB, [0 BUKOPHCTOBYIOTHCS Y MPABOBHUX JIOCITi-
JOKEHHSIX. SIK OCHOBHMM 3arajlbHOHayKOBHM METOI
3aCTOCOBAHO JIaJIeKTHYHUH METOJ] HayKOBOTO IIi3-
HaHHS, ICTOPUKO-TIPaBOBOTO aHAIi3y.

Merta pobotu. JlocmiguTi 0CHOBHI prucH dpayna-
TOPHOTO TPABOYMHY, OCOOJUBOCTI MPABOBOTO PEry-
JIIOBaHHSI TAaKOTO MPAaBOYMHY, & TAaKOXK IpoaHalizy-
Baryd NpodibHy CynoBy NpakTHKy. Ha 1iii ocHoBi
3aIpONOHYBaTH BJACHI TEOPETWYHI MigXOAH, YHO-
CKOHAJINTH BXKE ICHYIOYH Ta 3allpPOMOHYBATH 3aKOHO-

JlaBui IHHOBAIIi1 CIIPSIMOBAHI Ha BIOCKOHAJICHHS PeTy-
moBaHHS (ppaymaTopHoro mpaounHy. [lopy i3 ThM,
3alpOMOHYBaTl TMOTEHIIMHI 1HCTPYMEHTH HiBeIO-
BaHHS BUNHEHHS OOPKHUKOM (DpayaaTOpHOTO PaBo-
YHHY Ha IIKOY KPEIUTOpa.

Buknax ocHoBHoro wmarepiaay. Opniero 13
3araJibHUX 3acajl MUBLUILHOTO 3aKOHO/IABCTBA € CIpa-
BEJIMBICTh, JIOOPOCOBICHICTh Ta PO3YMHICTh, OJTHAK
MIPaBOBI HACITIIKY HEIOMEP KaHHS Ii€] 3acail CTOPO-
HaMH¥ TPH YKJIaJCHHI MIPaBOYMHY HE 3aBXKAU € 3pO-
3yMUIIMHU Ta Tepel0adyeHnMH B aKTaX IHBUIEHOTO
3akoHOJaBcTBa. Lle cTocyeThes, 30KkpeMa, BHUIIQJIKIB
yKJIaJlaHHS TIPaBOYMHY, [0 HANpPaBJICHHN Ha CTBO-
pEHHS yMOB, SKi YHEMOMJIHMBIIOIOTH 3a/I0BOJICHHS
BUMOT Kpenurtopa [1].

3a CBOEIO IOPUANYHOIO TIPUPOJIOI0 payraTopHU
[IPABOYMH CIPSMOBAHUN Ha 3aBJaHHS LIKOAM IHTEP-
ecaM KpeIuTopa, 30KpemMa MaifHOBUM TIpaBaM OCTaH-
HBOTO (1100 KPEAWTOp HE MIT 33J0BOJBHUTH CBOE
[IpaBO BUMOTM — HE BiaOynocs moramieHHs Oopry
OOPIKHIKOM).

AHayi3 4YMHHOTO 3aKOHOJABCTBAa YKpalHH CBiJI-
YUTh, 1110, O€3MOCepeHbO, IHCTUTYT (PpayIaTOpPHOTO
NPaBOYHMHY HE 3HAHIIOB CBOTO HOPMATHBHOTO 3aKpi-
IJICHHS, 332 BUKIIIOYEHHSIM NIEBHUX c(hep, HapuKIIaI,
6ankporctBa (Komekci Ykpainm 3 mporemyp Oan-
KpyTcTBa), 3akoHax Ykpainu «[Ipo cucremy rapas-
TYBaHHS BKJIAJiB (Pi3nuHUX 0ci0» Ta «IIpo BukoHaBUe
npoBapKeHHs». [IpoTte, y JaHOMy BUIIAJIKY MPaBOBE
PETyIIOBaHHS 03HAYEHOTO MMPABOYHMHY 3IHCHIOETHCS
BIIMOBITHO IO 3araJIbHUX 3acaj IUBIILHOTO IIpaBa
(m. 6 ct. 3, 4. 3 ct. 13, ct. 224, ct. 228 LIK VYkpainn)
3 ypaxyBaHHSIM IpodiTEHOT CyTOBO1 MPAaKTUKH [2].

Buiesa3nadeHuii npaBounH MOKe OyTH TUTaTHUM,
TaK 1 6e301IaTHUM (HAIIPHUKIIA]], JTIOTOBIp TapyBaHHS).

o 2019 poky ropucTu Ta cyau nepeBakHO BUKO-
PHUCTOBYBAJM TEPMiH «(DIKTUBHHIT» NPaBOYMH, KOJIU
WIIITOCS TIPO YTOJH, IO MIKOAATH KPEIUTOPAM.

OnHak, 3 4acoM y MOBI IOPHCTIB 3 SIBUJIOCSI HOBE
MOHSTTS — «(PpayIaTOpHUID MPaBOUNH.

He3anexHo Bij Ha3BH, CYyTh 3aIMIIA€THCS HE3MiH-
HOIO: 1€ TTPaBOYHH, SIKUH CTaBHTB IIif] 3arpo3y iHTEp-
ecu kpeautopa [3].

VY Tol ke uac, y HOpUAMYHIN JiTeparypi poOu-
THCS TIOCWIAHHA Ha Tmosuiiio BepxoBaoro Cymy
BiTHOCHO PO3MEXYBaHHS MOHATH «(PIKTUBHUH mpa-
BOUMH» 1 «(payraTopHuil paBounH». Sk 3a3Havae
cynas Jpyroi cynosoi manaru KacariiiiHoro muBijib-
HOTO cyny y cknani BepxosHoro Cyny Bacunb Kpar,
Tpeba po3MekoByBaTH (DIKTHBHI Ta payaaToOpHi mpa-
BOUMHU. 3 ypaxyBaHHSIM TOTO, IO NpU (DIKTUBHOMY
MIPaBOYMHI TTOBUHEH OYTH BiJICYyTHIM HaMip CTBOPHUTH
FOPUIMYHI HACIIJIKM Ha MOMEHT HOro BUYMHCHHS,
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TO HEMOXJIMBE BUHHKHEHHS OyIb-SIKMX MalHOBHX
HACHiAKIB, 1 BIATMOBIMHO 3aCTOCYBaHHSI JIBOCTO-
POHHBOI PECTHUTYILIi, OCKIIBKH TaKUH MPaBOYMH HE
MOYKe TOPOUKYBATH IOPUINYHUX HacHinkiB. ToOTo,
JIBOCTOPOHHSI PECTUTYIIiSI YHEMOKIIMBIIOETHCSI KOH-
CTPYKIII€O (PIKTUBHOTO MPaBOYHHY, OCKIJIBKHU Ha TiJI-
CTaBl HBHOTO BHKIIOYAETHCS MOXKIIUBICTH Tepenadi
KOIITIB Ta MaiHa.

VY Bumaaky SKo Oy/ie BCTAHOBIIEHO TaKy Iepe-
Jady, HEMOXIJIMBO BECTH MOBY IPO 3aCTOCYBaHHS
nonoxeHb cT. 234 LIK Ykpainu, Tomy, mo GikTuBHAN
MPaBOYMH HIKOJIH HE TOPOIKYE SKUXOCH MPAaBOBUX
Hacmiakis. K. JlymopoBa 3 mporo mpuBomy BKasye,
o yroja, yKiaJeHa Ha IIKOAY TpPeTiM ocobam, He
00O0B’SI3KOBO MOBMHHA MaTd O3HAKH (IKTHBHOCTI.
®paynaTtopHUil TPaBOYMH MOXKe OyTH BUYMHEHHWH i3
HaMipOM CTBOPUTH TNPaBOBI HACIHiJKH, alle ToJo-
BHa MeTa i€l yrou — 3aBJaTH IIKOIU iHTepecaMm
KpeauTopiB. J[o 37OBKUBaHHS MPaBOM 0OCOOYy CIIO-
HyKae OakaHHS YHUKHYTH LUBUIbHOI BiINOBiZalib-
Hocti. Tomy, mo3wutiss BepxoBrnoro Cymy momo He
000B’SI3KOBOCTI JIJIsl TIPABOYMHY, IO BUMHSETHCS Ha
KOy KpeAauTopy, OyTH (PIKTHBHHM, € TEOPETUIHO
MPaBUIBHUM PO3YMIHHSIM CYTi (ppaynaTopHoCTi i Ma€e
BaYKJIMBE MPAKTUUHE 3HAYCHHS [4].

®dpaygaTopHiCTh MOXKE CTOCYBaTHCS HE TITbKH
NpaBOYMHIB, a ¥ 1HIIUX NPUBATHONPABOBUX KOH-
CTPYKIIiA. 30KpeMa, 1€ CTOCYEThCS MOy MaiHa
MOAPYXOKSL JUIS YHUKHEHHS HAKJIAJACHHS Ha HBOTO
crsarHeHHs. Hapasi, B ykpailHChKHH MPaB03acTOCOB-
HUI TPaKTHIll caMme Taka IOPUANYHA MOJIENb BUKO-
PHUCTOBYETHCS 3 METOIO0 YHUKHEHHS CAaHKLIH Hakia-
JICHUX JIeP>KaBOIo.

Tak, BIZMOBITHO 10 TIPaBOBOTO BUCHOBKY Bepxo-
BauH Cyn y ckiaai kojerii cymmiB Jpyroi cymoBoi
naynarn KacamiiiHoro nuBiIbHOTO cyay (TOCTaHOBA
Big 14 cepnusa 2024 poky y copasi Ne 504/112/22
(mpoBamxernast Ne 61-1582¢823)), — mema ocnopro-
BaHHA (PPaAyOamopHO20 NPABOUUHY 00CAAEMbCSL Ol
mo2o, wob Kpeoumop mie 3a0080bHUMU CBOE NPABO
sumoau, moomo wob 6i0dyI0Cs nozawenus bopay
boparcruxom [5].

[ToTpibHO y>)e YITKO pO3MEKOBYBaTH KOHKYPCHE
OCIIOPIOBAaHHS Ta MO3aKOHKYPCHE OCIIOPIOBAaHHS (pa-
YIATOPHUX MTPABOYNHIB.

[Ilomo cCTATHEHHST KPEeIUTHOI 3a00pProBaHOCTI
(6aHKIBCHKUX KPETUTIB), TO TYyT HEOOXiIHO 3a3Ha-
YUTH, [0 TEPEBAKHO BiJIOYBAETHCS MMO3aKOHKYPCHE
OCIIOPIOBAHH.

BaxnuBe 3HaveHHs ISl BU3HAUYCHHI (hpaymaTtop-
HOTO MIPAaBOYMHY € BU3HAUCHHS OCHOBHHUX NPaBOBUX
KpUTEPiiB OCTAaHHLOTO. Y TUTaHI BUKJIAJACHOTO BapTO
3ayBakuTH, o ynHHUH LIK Ykpainu He MicTuTh 0€3-
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MocepeIHbO TAKUX KpUTepiiB. TyT BapTO 3BEpHYTHCA
JIO CY/I0OBOI MPAKTUKH.

Kpurepisimu, sixi Bepxosuuii Cyn (IToctanoBi Bifg
01 xBiTHs 2020 poxy y cmupai Ne 182/2214/16-1m)
Ha3uBae i KBasi(ikaiii 1oroBopy, sik ¢paymaTop-
HOTO, €, 30KpeMa:

— BiUY)K€HHS MaifHa 3a HasIBHOCTI 3HAYHOI HETIO-
rameHoi 3a00proBaHoCTi;

— BIIUy)KEHHS  MaiiHa  OOpXKHUKOM  TIiCIIA
MpeA SIBJICHHS 10 HHOTO TI030BY PO CTATHEHHS TaKoi
3a00proBaHoOCTI (X04a € i BUKIIFOYEHHS 3 IIHOTO ITpa-
BWJIA, TOJIOBHE JIOBECTH, IO OOPKHHUK PO3YMIB, IO
Mae 3a00proBaHiCTh 1 YXUJISIBCS TaKMM YWHOM Bif ii
CIUIATH);

— MaifHO BiJYy’KEHO Ha MiJCTaBi OE3BiAIIATHOTO
MPaBOYHHY (3 IBOTO MPABHJIA € TAKOXK BHKIIFOYCHHS,
30KpeMa, SIKIIO IiHa 33 OIUIATHUM JIOTOBOPOM 3aHH-
JKEHa TOIIO);

— MaifHO BiI9y’KeHE Ha KOPUCTH MOB’s13aHO1 0co0n
(poanuy abo Ha KOPUCTH BIACHOT IOPHINYHOI 0COOH);

— TCTIS BiTIyKSHHS MaifHa y OOp>KHUKA BiJICYyTHE
1HIIIe MaliHO, 32 paXyHOK SIKOTO BiH MO€ BI/IMOBIAaTH
3a CBOTMH 3000B " I3aHHSAMU TIepel KpeauTopoM [6].

BaxiuBe 3Hau€HHS 3 MPAKTUYHOI TOUKY 30py Ma€
MMUTaHHS TIOTSHIIIHOTO HIBEIFOBAHHS MOXJIMBOCTI
peaiizaiii ¢ppayraTopHOTO MPABOUNHY.

OnHuM 13 TPaBOBUX IHCTPYMEHTIB MOTEHIIHHOT
MOJKJTUBOCTI HIBETIOBAHHS BYWHEHHS OOPKHHKOM
(dpaynatopHOTro MPaBOYMHY Ha IIKOAY KPEAUTOpA,
€ BKITIOYCHHS (PpaylaTOpHOTO 3acTepekeHHs (OKpe-
MUH MYHKT) y BinmoBigHuii gorosip. [lonioamii kpox
MOBHICTIO HE 3a0e3leuye MOKIMBOCTI YKJIaJICHHS
(hpaymaTopHOTO TIPaBOUYMHY OOPKHHUKOM, aje 3aKpi-
TUIEHHS TOi0HOTO 3a0€3MeYeHHST T03BOJIHTH!

OpHUM 13 TIPaBOBUX IHCTPYMEHTIB MOTEHIIIHHOT
MOXITUBOCTI HIBEIOBaHHS BYMHEHHS OOPKHUKOM
(paynaTopHOTO MpaBOYMHY Ha IUKOAY KPEAMTOpA,
€ BKJIIOUCHHS (paydaTOpHOTO 3acCTepeKeHHsS (OKpe-
MU MyHKT) y BifmoBianuii norosip. [lomiGHuii Kpok
MOBHICTIO He 3ale3redye MOMKIMBOCTI YKJIaJEeHHS
(dpaynatopHoro npaBodrMHy OOp)KHUKOM, ajie 3aKpi-
IJICHHS TTOIIOHOTO 3a0€e31eUeHHs JTO3BOJINUTh:

1) miacuIuTH MPaBOBY MO3UIIIIO KPETUTOPA, Y pasi
BUHHUKHEHHS CIIOPY,

2) 0e3mocepenHbO 3HU3WTH PHU3UK YKJIAICHHS
OOpPKHHUKOM (payaaTOPHOTO MPABOYNHY;

3) B BiJIOMY O1LIIBII CYMIJTIHHO CTaBUTHCS JIO BUKO-
HaHHS 3000B’s13aHHS 31 CTOPOHH OOp)KHHUKA (JI0TO-
BipHA NPEBEHLIIA).

[IpoekT MOXIHUBOI pemakiii
3acTepekeHHs (OKPEeMHU MyHKT):

«3 memoro suxonanus 30606 ’s3anns 3a yum Joco-
60pOM, DOPIICHUK He MAE Npaso YKAadamu 0y0b-sKi

(hpaymaropHOTO
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¢payoamopni npagouuru, modomo, mi, wo cnps-
MOBAHI HA HEOONYWeHHs 36ePHEHHS CMASHEHHS Ha
MatiHo OOPIHCHUKA Y PAMKAX BUKOHANHS 30008 "A3aHHS,
v momy wucai: 1) 8i0uydiceHHA MAUHA OOPHCHUKOM
nicis npeo s61eHHs T 00 Hb020 NO308Y NPO CMCHEHHS
maxoi 3ab0peosanocmi, HaAgimMb y pasi 6iOMOSU
Y 3A0080/1€Hi CYOOM KIONOMAHHS WOO0 3a0e3neyeHts
no308y y maki cnpasi; 2) 6i0uyiceHHs MAuHa 6opic-
HUKOM HA nidcmaei 6e38ioniammo20 npaso4uny, abo
30 3HAYHO 3AHUINCEHOTO BAPMICINIO MALHA 810 MAKOIO,
AKA € HA PUHKY, 3) 8IOUYHCEeHH MAUHA OOPHCHUKOM
HA KOPUCMb N8 S13aH0I 0cobuU (POOUHHUMU, KOPHO-
pamueHumMu ma iHwumu 36 ’saskamu), 4) nodiny maiina
NOOPYIACICS, OOHUM 3 AKUX € OOPICHUK, O YHUK-
HeHHs HAKAOEHHS CIACHEHHS Ha maKe MAatiHo.

YV pasi yknaoenns 6yov-skoco ¢payoamoproco
NPABOYUHY AO0 GUUHEHHSL BUUCOZHAUEHUX OTll, BOPIC-
HUK Hece (DiHAHCO8I caHKyii 8i0N08iOHO 00 0aH020
Jlozosopy.

Csoim nionucom 60poiCHUK RIOMBEPOIICYE, WO
V nOGHIL MIDI po3yMi€ w0 maxe gpayoamopruil npa-
BOUUHU | 6CI He2AMUBHI HACTIOKU 1020 YKAAOEHHS OISl
cebe ma Kpeoumopa. »

3 TpUBOLY BHIEBUKIAICHOTO TMIPOEKTY JOTO-
BIPHOTO 3aCTEPEXEHHS, XOTUIOCh OW 3a3HAYUTH,
0 3alpOTIOHOBAHA PEHAKIliSl HE € YHIBepCAJIbHUM.
V 3actepeskeHHs MOXKYTh OyTH BHECEHI 3MiHH Yy ypa-
XyBaHHSI 0COOIMBOCTI ITPABOBOTO PETYITFIOBAHHS 111010
OKpeMHX IpaBoBiHOCHH. Hampukinaz, mono ¢payna-
TOPHOTO 3aCTEPEKEHHS BITHOCHO 00’ €KTIB IpaBa iHTe-
JIEKTYaIbHOI BIIACHOCTI. Y JaHOMY BHUTAJKY 3acTe-
PEKEHHSI MOXKE CTOCYBAaTHCS JIMILE HEMOMJIMBOCTI
BiTIy>KCHHSI MaifHOBHIX IIpaB, BIAMIOBIAHO 1O CT. 424
LK VYkpainu [2], [7]. lacturyt dpaynaroproro 3acre-
PEeKEHHS, HANpPHKIAA, y JIOTOBOpPAaX KPEIUTyBaHHS,
MOXKHA PO3IVISZIATH SIK IHCTPYMEHT 3aXUCTY MpaB Kpe-
JUTOpa Ha MalHOBI NpaBa iHTEJIEKTyaIbHOI BIACHOCTI.

CBoi ocobmmBoCTi MoA0 ¢GpaydaTopHOTO 3acTe-
PEKEHHSI MAIOTh KPEAWTHI JOTOBOPH ILOJO 3aCTaBH

3eMeNIbHUX AUISTHOK, BUXOASYH 13 0COOIMBOCTI pery-
JIIOBaHHS 3€MEJIbHUX B1THOCHH.

BucHoBku. 3 orsiy Ha BUILEBUKIAICHE, aBTOP
IUHUIIOB HACTYITHUX BHCHOBKIB.

— icHye HeOoOXiHICTh y OLIBLI IETAIILHOMY pery-
JIOBaHHI (ppayIaTopHUX NPaBOYWHIB Y IUBLIEHOMY
3aKOHOJABCTBI. Take peryiaroBaHHS NOBUHHO TYpTY-
BaTHCs Ha PO iNIbHIN CyOBI PAKTHLI TA BKIIOYATH,
nedinimio ¢ppayaaTropHOTO MPaBOUNHY, KpUTEPil KBa-
midikanii 1oroBopy, sk (ppaygaToOpHOTO, BU3HAUCHHS
crocoOy 3aXUCTy IIPaB KPeaUTopa;

— (paymatopHiCTh MOXKE CTOCYBATHUCS HE TUIBKU
MPaBOYMHIB, a i IHIIMX NPUBATHONPABOBHX KOH-
CTPYKIiii. 30Kpema, Ie CTOCYEThCS IOAUTY MaifHa
MOAPYAOKSL TSl YHUKHEHHsI HAKJIaJCHHS Ha HBOTO
cTsarHeHHs. Hapasi, B ykpalHChKHUII ITpaB03acTOCOB-
HUH TPaKTHI caMe TaKa IOPUAWYHA MOJENb BHKO-
PHUCTOBY€ETBHCSI 3 METOI0 YHUKHEHHS CAaHKLIH Hakia-
JICHUX JIePIKaBoIo;

— OJHHM i3 MIPABOBHUX IHCTPYMEHTIB MOTCHUIIHOT
MOXKJTUBOCTI HIBETIOBAHHSI BYHWHEHHS OOPYKHHKOM
(dpaynatopHOT0 MPaBOYMHY Ha INKOAY KPEAUTOpa,
€ BKJIIOYEHHS (hpaylaTOpHOro 3acTepeKeHHs (OKpe-
MU ITyHKT) Yy BIJAMOBIIHUI NOTOBIp (KPEIUTHBHUM,
nUIFOOHUH 1H.);

— (paynaTopHe 3acTepeKeHHs [OBUHHO Bpa-
XOBYBAaTH OCOOJIMBOCTI MPaBOBOTO PETYIIOBAHHSA
00’€XTIB/TIpaB Ha 3aXUCT SKUX BOHO CIIPSIMOBAHO
10710 HEMOKJIMBOCTI BiJTYyKEHHS Ha KOPUCTH Tpe-
Tix oci0. Hanpukman, mono ¢hpaymnaropHoro 3acre-
pPEeXEHHsI BIJTHOCHO 00’ €KTIB MpaBa iHTEICKTyalb-
HOT BiacHOCTi. Y JaHOMY BHIIQJKy 3aCTEPEKCHHS
MOYX€E CTOCYBATHICSA JIHIIC HEMOXIWBOCTI BimUy-
JKEHHSI MallHOBUX TpaB, BiANOBIIHO 10 CcT. 424 1K
VYkpainu IHcTUTyT paynaTopHOro 3acTepexeHHs,
HaANPUKIIAZ, y JOTOBOpAX KPEIUTYBaHHS, MOXKHA
pO3MIsAaT K 1HCTPYMEHT 3aXHMCTy NpaB Kpeau-
TOpa Ha MaiHOBI TpaBa IHTEJCKTyaJdbHOI Biac-
HOCTI.
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Shabalin A. V. FRAUDULENT ACTS IN CIVIL LAW:
LEGAL REGULATION, JUDICIAL PRACTICE

The scientific article is devoted to the study of issues related to the study of the legal nature of a fraudulent
transaction in the civil law of Ukraine. At the same time, attention is paid to issues of specialized judicial
practice in these legal relations. Within the framework of the scientific article, attention is paid to the legal
nature of a fraudulent transaction, in particular, it is emphasized that by its legal nature, a fraudulent
transaction is aimed at harming the interests of the creditor, in particular the property rights of the latter (so
that the creditor cannot satisfy his right of claim - the debt was not repaid by the debtor). An analysis of the
current legislation of Ukraine shows that, directly, the institute of a fraudulent transaction has not found its
regulatory consolidation, with the exception of certain areas, for example, bankruptcy (the Code of Ukraine
on Bankruptcy Procedures), the Laws of Ukraine “On the System of Guaranteeing Deposits of Individuals”
and “On Enforcement Proceedings”. However, in this case, the legal regulation of the specified transaction
is carried out in accordance with the general principles of civil law (clause 6 of article 3, part 3 of article 13,
article 224, article 228 of the Civil Code of Ukraine) taking into account the relevant judicial practice. Until
2019, lawyers and courts mainly used the term “fictitious ” transaction when it came to transactions that harm
creditors. However, over time, a new concept appeared in the language of lawyers - “fraudulent” transaction.
Regardless of the name, the essence remains the same: this is a transaction that jeopardizes the interests
of the creditor. At the same time, legal literature refers to the position of the Supreme Court regarding the
distinction between the concepts of ‘fictitious transaction” and ‘‘fraudulent transaction”. It is indicated that
the determination of the main legal criteria of the latter is of great importance for the definition of a fraudulent
transaction. In view of the above, it is worth noting that the current Civil Code of Ukraine does not directly
contain such criteria. Here it is worth referring to judicial practice. Based on the analysis of specialized
Jjudicial practice, the following criteria for a fraudulent transaction can be determined: 1) alienation of
property in the presence of a significant outstanding debt; 2) alienation of property by the debtor after filing a
lawsuit against him to collect such debt (although there are exceptions to this rule, the main thing is to prove
that the debtor understood that he had a debt and thus evaded its payment); 3) the property was alienated on
the basis of a gratuitous transaction (there are also exceptions to this rule, in particular, if the price under the
payment contract is understated, etc.); 4) the property was alienated in favor of a related person (a relative or
in favor of his own legal entity), 5) after alienation of property, the debtor has no other property at the expense
of which he can be responsible for his obligations to the creditor. Based on the research, the author proposed
practical proposals regarding the potential possibility of illegal implementation of a fraudulent transaction, in
particular, a draft wording of the fraudulent clause is proposed, which is aimed at protecting the rights of the
creditor. At the same time, regulatory innovations are proposed

Key words: civil law, transaction, fraudulent transaction, case law, legal proceedings, protection of creditor
rights, contract, protection of intellectual property rights, protection of land rights, contractual clause, Civil
Code of Ukraine, IP law.
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